The Voters of Colorado and Washington Provide
A Path to End the War-on-Marijuana Quagmire

The Obama Administration has broad prosecutorial discretion and is
mandated by Congress to “cooperate” with the states to control drugs;
it should respect democracy and seize the opportunity
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The Green Shadow Cabinet includes nearly 100 prominent scientists, community
and labor leaders, physicians, lawyers, cultural workers, veterans, and more, and
provides an ongoing opposition and alternative voice to the dysfunctional
government in Washington D.C. As with shadow cabinets in other countries, the
Green Shadow Cabinet of the United States responds to actions of the government
in office and demonstrates that another government is possible. This cabinet is led
by the 2012 Green Party presidential nominee of Dr. Jill Stein and the vice
presidential nominee, Cheri Honkala and supports independent politics and
policies. However, it is not a project of any political party.

The Justice Branch of the Green Shadow Cabinet is the equivalent of the US
Department of Justice. Members include:
Kevin Zeese, Attorney General
Shahid Buttar, Director, Civil Rights Enforcement
King Downing, Chair, President’s Commission on Corrections Reform
Gloria Meneses Sandoval, Secretary of Immigration
Jesslyn Radack, National Security and Human Rights Advisor to the President
Michael Ratner, Director, Division of Civil, Social & Economic Rights
Clifford Thornton, Administrator, Drug Policy Agency

“To stay experimentation in things social and economic is a grave responsibility. Denial of the
right to experiment may be fraught with serious consequences to the nation. It is one of the
happy incidents of the federal system that a single courageous state may, if its citizens choose,
serve as a laboratory; and try novel social and economic experiments without risk to the rest of
the country.”
Justice Lewis Brandeis, New State Ice Company v. Liebmann, 285 U.S. 262 (1932).
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I.

Introduction: Respect the Will of Voters; Choose a Way Forward
That Respects State Laws Regulating and Taxing Marijuana as well
as Allowing Its Medical Use.

The war on marijuana is now rejected by a majority of Americans, two states have voted by wide
margins to control marijuana by regulating and taxing it, and 18 states and the District of
Columbia have enacted provisions allowing the medical use of marijuana.1 The federal
government needs to respect the laws in these states and the views of a majority of the American
people and end the war on marijuana. The states of Washington and Colorado provide an
opportunity to end the marijuana war quagmire. By respecting the will of the voters in those
states the United States can use Washington and Colorado as “laboratories of democracy” to
develop a regulatory alternative to prohibition.2 All of the actions recommended in this report
can be taken by the Obama administration without the involvement of Congress.

1

As of November 2012, a total of 18 states plus the District of Columbia have what are called "effective" state medical marijuana
laws (see below for the list of states and definition of "effective"), and one more state has an affirmative defense for medical
patients. According to the Marijuana Policy Project: "Since 1996, 16 states and the District of Columbia have enacted laws that
effectively allow patients to use and access medical marijuana despite federal law. To be effective, a state law must remove
criminal penalties for patients who use and possess medical marijuana with their doctors’ approval or certification. Effective laws
must also allow patients to grow their own marijuana and/or allow a provider to do so for the patient. "A 17th state, Maryland,
has established an affirmative defense law that protects patients who possess marijuana from jail sentences, but it does not allow
cultivation or distribution. It also does not protect patients from arrest and prosecution." "Eleven of the 17 effective medical
marijuana laws were enacted through the ballot initiative process — in Alaska, Arizona, California, Colorado, Maine, Michigan,
Montana, Nevada, Oregon, Washington state, and Washington, D.C. The other six effective laws were passed by the state
legislatures of Delaware, Hawaii, New Jersey, New Mexico, Rhode Island, and Vermont. Some of the laws enacted by voters
were later revised or added to by the state’s legislature or the district’s council." Addenda: On May 31, 2012, Connecticut
Governor Dan Malloy signed Public Act 12-55, An Act Concerning the Palliative Use of Marijuana, into law, effectively
allowing patients to use and access medical marijuana. On Nov. 6, 2012, voters in the state of Massachusetts passed Question 3,
which effectively allows patients to use and access medical marijuana. Marijuana Policy Project, "State by State Medical
Marijuana Laws" (Washington, DC: Fall 2011, p. 1, last accessed Oct. 29, 2012,
http://www.mpp.org/assets/pdfs/library/17LawsSummary.pdf
Connecticut: CT Dept. of Consumer Protection Medical Marijuana Program, last accessed Nov. 12, 2012
http://www.ct.gov/dcp/cwp/view.asp?a=1620&q=503670&dcpNav_GID=2109
Massachusetts: "Question - 3 - Yes Medical Marijuana - Ballot Issue," The Republican, last accessed Nov. 9, 2012,
http://www.masslive.com/politics/results/#ballot3
In 2013 Maryland passed, HR 1101 which sets up a commission to study medical marijuana and allows teaching hospitals to
apply to an independent commission to run medical marijuana programs
2

This report focuses on the narrow question of how the Obama Justice Department should respond to state laws that legalize,
regulate and tax marijuana or allow the medical use of marijuana. During the presidential campaign Jill Stein, MD spoke out for
regulating marijuana in a similar way as alcohol in order to prevent billions of dollars flowing into the illegal market, reduce
violence associated with marijuana sales, reduce underage use of marijuana, raise funds in new taxes and reduce arrest and
incarceration for marijuana which disproportionately impacts African Americans, Latinos and youth. Stein also supports
removing marijuana from Schedule I of the Controlled Substances Act and rescheduling marijuana based on medical science that
recognizes marijuana as a medicine. She also supports ending the ban of growing hemp.

On Election Day 2012 Washington and Colorado voted to decriminalize marijuana possession
and control marijuana through regulation and taxation rather than through laws prohibiting
marijuana by law enforcement. Both states supported their voter initiatives by 55% of the vote.
The Drug Policy Alliance reports: “The Colorado and Washington initiatives inspired diverse
coalitions that included traditional drug policy reformers, law enforcement, organized labor,
advocates for fiscal responsibility, mainstream civil rights organizations, advocates for children,
and people from across the political spectrum. The campaign in Washington gained strength and
legitimacy from the unprecedented number of endorsements by elected officials as well as
former and current law enforcement officials.”3
The recent votes in Washington and Colorado, as well as the changes in medical marijuana laws
since 1996 when California voters enacted the Compassionate Use Act of 1996 allowing medical
use of marijuana, are only the most recent actions against laws prohibiting marijuana. The Path
Forward reports: “Smaller, earlier quakes first began in Oregon in 1973, when the state
legislature passed legislation that made the penalty for possession of small amounts of marijuana
equivalent to that of a traffic ticket. In the 40 years that followed, 16 jurisdictions have
developed similar policies.”4 Now, more than one-third the population lives in jurisdictions
where their local government has decriminalized marijuana possession.
By allowing the states of Washington and Colorado to put in place the laws voted for by the
people of those states, the federal government will be acting in accord with super-majorities of
Americans, 72% of whom say that government efforts to enforce marijuana laws cost more than
they are worth; and 60% who say that the federal government should not enforce federal laws
prohibiting the use of marijuana in states where it is legal.5
This report reviews the current situation regarding marijuana in the United States, the impact of
marijuana laws, recommendations of national commissions that have studied marijuana and how
the law requires the federal government to “cooperate” with the states and therefore to let
Colorado and Washington implement their laws. On the latter point, it is important to highlight
that the Controlled Substances Acts directs that the Attorney General ‘shall cooperate’ with the

3

“Colorado and Washington State Make History, Become First U.S. States To Regulate, Tax and Control Marijuana Like
Alcohol,” Drug Policy Alliance, November 7, 2012, http://www.drugpolicy.org/news/2012/11/colorado-and-washington-statemake-history-become-first-us-states-regulate-tax-and-cont; “Voters in Colorado and Washington Make Marijuana Legal,”
Marijuana Policy Project, November 7, 2012, http://www.mpp.org/media/press-releases/voters-in-colorado-and.html.
4

By Rep. Earl Blumenauer and Rep. Jared Polis, The Path Forward: Rethinking Federal Marijuana Policy, 2013,
View Download. These 16 states include: Alaska, California, Colorado, Connecticut, Maine, Massachusetts, Minnesota,
Mississippi, Nebraska, Nevada, New York, North Carolina, Ohio, Oregon, Rhode Island, and Washington.
5

“Majority Now Supports Legalizing Marijuana,” Pew Research Center on People and the
Press, April 4, 2013, http://www.people-press.org/2013/04/04/majority-now-supports-legalizing-marijuana/.

states on controlled substances and Section 873 authorizes him ‘to enter into contractual
agreements . . . to provide for cooperative enforcement and regulatory activities.”6
At the end of this report the Green Shadow Cabinet’s Justice Branch makes specific
recommendations that the Obama administration take without any action by Congress. These
recommendations respect local democracy and allow the implementation of the Colorado and
Washington legalization initiatives while enforcing existing federal law. They also respect laws
in 18 states and the District of Columbia that allow the medical use of marijuana and recognize
the medical value of marijuana and allow greater research on its risks and benefits. These will be
first steps toward ending the quagmire of the failed war on marijuana.

6

Stuart Taylor, Marijuana Policy and Presidential Leadership: How to Avoid a Federal-State Train Wreck, Brookings Institution,
April 2013, citing 21 U.S.C. § 873(a)(7). See also 21 U.S.C. 871(b),
http://www.brookings.edu/~/media/Research/Files/Papers/2013/04/11%20marijuana%20legalization%20taylor/Marijuana%20Po
licy%20and%20Presidential%20Leadership_v24.pdf.

II.

Marijuana is the Most Widely Used Illegal Drug, Half the
Population Has Tried It and the Laws Have Failed to Keep
Marijuana from Adolescents

According to federal government surveys marijuana is the most commonly used illegal drug with
18.1 million current users.7 Further, another federal study finds that “Among 50-year-old high
school graduates in 2011, we estimate that about three-quarters (76%) have tried marijuana” and
that “one in nine indicates using marijuana in the last 12 months.”8 These federal findings are
consistent with a 2013 Pew Poll that found “Overall, 48% say they have ever tried marijuana, up
from 38% a decade ago. Roughly half in all age groups, except for those 65 and older, say they
have tried marijuana.”9
President Obama only mentions marijuana once in his statement in the 2013 National Drug
Control Strategy released on April 24, 2013. He writes: “Despite positive trends in other areas,
we continue to see elevated rates of marijuana use among young people, likely driven by
declines in perceptions of risk.” That one-sentence summary shows the failure of marijuana
prohibition after decades of president’s fighting a “war on marijuana.”10 Indeed, recent research
reviewing the health effects on marijuana makes a point consistent with President Obama’s
comments on perceived health risks declining. It is important to remember that for most people
marijuana use is a positive experience: “Cannabis use usually gives rise to pleasurable feelings of
relaxation and euphoria.”11
As to U.S. youth, the current prohibition of marijuana has been ineffective in preventing
adolescents from being able to acquire marijuana and consume it. According to federal
government research, “The index of any illicit drug use tends to be driven by marijuana, which is
by far the most prevalent of the many illicitly used drugs.” Marijuana use showed no significant
changes in 2012 for annual prevalence with the study finding that by their senior year in high

7

Substance Abuse and Mental Health Services Administration, National Survey on Drug Use and Health: Summary of National
Findings, NSDUH Series H-44, HHS Publication No. (SMA) 12-4713. Rockville, MD: Substance Abuse and Mental Health
Services Administration, 2012, p.13. http://www.samhsa.gov/data/NSDUH/2k11Results/NSDUHresults2011.pdf
8

Johnston, L. D., O’Malley, P. M., Bachman, J. G., & Schulenberg, J. E. (2012). Monitoring the Future national survey results
on drug use, 1975–2011: Volume II, College students and adults ages 19–50. Ann Arbor: Institute for Social Research, The
University of Michigan, p. 35 and Table 4-5, p. 108. http://www.monitoringthefuture.org/pubs/monographs/mtf-vol2_2011.pdf
9

“Majority Now Supports Legalizing Marijuana,” Pew Research Center on People and the Press April 4, 2013,
http://www.people-press.org/2013/04/04/majority-now-supports-legalizing-marijuana/.
10

National Drug Control Strategy, 2013, Office of National Drug Control Policy (April 2013)

11

“Cannabis: Classification and Public Health, Adivsory Council on the Misuse of Drugs, 2008.

school 49% had tried marijuana and 40% had used it in the last year.12 This is consistent with
independent, non-government research which found that nationwide, 39.9% of students had used
marijuana one or more times during their life.13 Even when compared to a virtually universally
available drug, tobacco, marijuana use is more prevalent. High school students are likely to have
tried marijuana than tobacco 24% vs. 15%.14
According to the federal government, when High School seniors were surveyed "Ever since
the Monitoring the Future study began in 1975, between 81% and 90% of 12th graders each year
have said that they could get marijuana fairly easily or very easily if they wanted some. It has
been considerably less accessible to younger adolescents. Still, in 2012, 37% of 8th graders, 69%
of 10th graders, and 82% of 12th graders reported it as being fairly or very easy to get. Marijuana
has remained highly accessible to the older teens despite aggressive law enforcement.”15

With 81% to 90% of high school seniors saying marijuana is easy to get, it is evident that the
laws against marijuana have been ineffective in preventing adolescent marijuana use. Access to
marijuana has been equivalent to access to alcohol by seniors.16 Further, the study found that
“Almost half of high school students (44%) know a student who sells drugs at their school.”
When asked what drugs are sold at their school marijuana was cited by 91% while 24% cited
prescription drugs.17 Thus, prescription drug control is a more effective method of keeping drugs
from adolescents then prohibition of a drug.
The failure of the marijuana laws when it comes to adolescents is not because law enforcement is
not successful in making mass arrests. There were an estimated 195,700 arrests of young people

12

Johnston, L. D., O'Malley, P. M., Bachman, J. G., & Schulenberg, J. E. (December 19, 2012). University of Michigan News
Service: Ann Arbor, MI, pp. 2-3. http://www.monitoringthefuture.org/pressreleases/12drugpr.pdf
13

“Adolescent Substance Abuse: America's #1 Public Health Problem,” National Center on Addiction and Substance Abuse at
Columbia University, June 2011, p. 2. http://www.casacolumbia.org/upload/2011/20110629adolescentsubstanceuse.p...
14

QEV Analytics, LTD., "National Survey of American Attitudes on Substance Abuse XVII: Teens," The National Center on
Addiction and Substance Abuse at Columbia University (New York, NY: National Center on Addiction and Substance Abuse at
Columbia University, August 2012), p. 30. http://www.casacolumbia.org/upload/2012/20120822teensurvey.pdf
15

Johnston, L. D., O’Malley, P. M., Bachman, J. G., & Schulenberg, J. E. (2013). Monitoring the Future national results on
adolescent drug use: Overview of key findings, 2012. Ann Arbor: Institute for Social Research, The University of Michigan, p.
12. http://www.monitoringthefuture.org/pubs/monographs/mtf-overview2012.pdf
16

Johnston, L. D., O’Malley, P. M., Bachman, J. G., & Schulenberg, J. E. (2013). Monitoring the Future national results on
adolescent drug use: Overview of key findings, 2012. Ann Arbor: Institute for Social Research, The University of Michigan, p.
38. http://www.monitoringthefuture.org/pubs/monographs/mtf-overview2012.pdf
17

QEV Analytics, LTD., "National Survey of American Attitudes on Substance Abuse XVII: Teens," The National Center on
Addiction and Substance Abuse at Columbia University (New York, NY: National Center on Addiction and Substance Abuse at
Columbia University, August 2012), p. 2. http://www.casacolumbia.org/upload/2012/20120822teensurvey.pdf

for drug abuse violations in 2007.18 The negative consequences of a marijuana arrest are
significant regarding stigma, employment, higher education and college loans. Despite these
mass arrests and serious consequences the prohibition of marijuana has failed to prevent access
to marijuana and the use of it.

18

Puzzanchera, Charles, "Juvenile Arrests 2007" (Washington, DC: US Department of Justice, Office of Justice Programs, Office
of Juvenile Justice and Delinquency Prevention, April 2009), p. 10. http://www.ncjrs.gov/pdffiles1/ojjdp/225344.pdf

III.

Marijuana Prohibition Results in Mass Arrests and Incarceration,
Costs Government Tremendous Resources, and is Enforced Against
African Americans, Latinos and Youth Disproportionately

According to the FBI, there were a total of 757,969 marijuana arrests in 2011. Of those 633,032
were for possession of marijuana. There were more marijuana possession arrests than the total
number of arrests for all violent crimes combined (534,704). Marijuana arrests made up half of
all drug arrests which totaled 1,531,251.19
The policy of prohibiting marijuana with aggressive law enforcement is not a new policy. It is an
approach that has been tried for decades and has never worked. Marijuana was made illegal 75
years ago by the 1937 Marijuana Tax Act. States began passing their own laws or adopting more
strident versions of federal laws and by 1952, nearly all states had laws in place.20 Twelve
million Americans have been arrested on marijuana charges in the U.S. since 1965. The more the
policy fails, the more law enforcement increases arrests and incarceration. Total US marijuana
arrests increased 165% over a 20-year period, from 287,850 in 1991 to 757,969 in 2011.21
There are both public and personal costs of marijuana enforcement. According to “Crimes of
Indiscretion: Marijuana Arrests in the United States:”
“The public costs of marijuana arrests have increased as these offenses occupy more
and more of police time and resources. The private costs of these policies have
escalated as well with some 700,000 people arrested annually. The social costs,
though, also include demographic impacts and their effect on society. Marijuana
possession and sales arrests disproportionately impact young males between the ages
of 15 and 24 as well as black adults, an impact that has likely intensified as marijuana
arrests have increased. These disproportionate impacts nurture alienation from the rule
of law, a social cost that should not be trivialized.”22
The financial costs to government, especially at the state level, are significant. More arrests mean
more police time, more magistrates, prison guard, prosecutors, appointed defense lawyers,
19

"Crime in the United States 2011 - Arrests," FBI Uniform Crime Report (Washington, DC: US Dept. of Justice, October 2012),
http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2011/crime-in-the-u.s.-2011
20

Gilmore, Brian, "Again and Again We Suffer: the Poor and the Endurance of the 'War on Drugs,'" University of the District of
Columbia Law Review (Washington, DC: The University of the District of Columbia David A. Clarke School of Law, 2011)
Volume 15, Number 1, p. 64. http://www.udclawreview.com/wp-content/uploads/2012/03/UDC-DACSL-L.-Rev-...
21

Jon Gettman, Crimes of Indiscretion: Marijuana Arrests in the United States, NORML, 2004,
http://norml.org/component/zoo/category/crimes-of-indiscretion.
22

Ibid.

probation officers and remaining staff and overhead of the criminal justice system. As of 2004,
state and local justice costs were estimated to be $7.6 billion, approximately $10,400 per arrest
and prosecution.23
A 2013 report on New York City found that over the last 15 years, a single arrest for marijuana
possession, including all police and court expenses, costs from $1,000 to $2,000, with 536,000
arrests for marijuana possession from 1997 through 2010 the NYPD spent $500 million to over
$1 billion merely to arrest people for marijuana possession. The report finds that NYPD used
approximately 1 million hours of police officer time to make 440,000 marijuana possession
arrests over 11 years. These are hours that police officers might otherwise have spent
investigating and solving serious crimes. The report estimates that the people arrested by NYPD
for marijuana possession have spent 5 million hours in police custody over the last decade.24 To
reduce these costs Mayor Bloomberg announced in 2013 administrative changes to how NYPD
will process marijuana arrests to prevent people spending the night in jail and Governor Cuomo
has recommended the decriminalization of up to 15 grams of marijuana.25
Studies show that the racially disproportionate impact of marijuana enforcement is a national
problem.26 Even though young whites, blacks and Latinos use marijuana at equivalent rates,27
over 85% of the people arrested and jailed for marijuana possession are black and Latino. As
Chino Hardin, Field Coordinator and Trainer with the Center for NuLeadership on Urban
Solutions told the Drug Policy Alliance: “This report shows that people arrested for marijuana
possession spend an average of 12-18 hours, just in police custody, and the vast majority of those
arrested are young Black and Latino men from seven to ten neighborhoods in NYC. This is not
just a crisis, but a frontline civil rights issue facing urban communities of color in the 21st
century.”28
23

Ibid.

24

Harry Levine, Loren Siegel, and Gabriel Sayegh, One Million Arrests, Drug Policy Alliance and the
Marijuana Arrest Research Project, March 2013, http://www.drugpolicy.org/sites/default/files/One_Million_Police_Hours_0.pdf.
25
Bloomberg: Marijuana Arrests In NYC Will Mean A Desk Appearance Ticket, Not A Night In Jail, Huffington Post, February
14, 2013, http://www.huffingtonpost.com/2013/02/14/bloomberg-marijuana-arrest-nyc-ticket-not-jail_n_2687954.html.
26

See “Race and Prison,” Drug War Facts, http://www.drugwarfacts.org/cms/?q=node/64#sthash.NfbvKLx1.dpbs

27

Lloyd D. Johnston, Patrick M. O’Malley, Jerald G. Bachman, John E. Schulenberg Demographic Subgroup Trends Among
Adolescents for Forty Six Classes of Licit and Illicit Drugs, 1975–2012, Institute for Social Research
The University of Michigan, Ann Arbor, Michigan, 2013 http://www.monitoringthefuture.org/pubs/occpapers/mtf-occ79.pdf;
Results from the 2011 National Survey on Drug Use and Health:Summary of National Findings Past Month Illicit Drug Use
among Persons Aged 12 or Older, by Race/Ethnicity: 2002-2011, US Department of HHS< SAMASHA, (2012)
http://www.samhsa.gov/data/nsduh/2k11results/nsduhresults2011.pdf.
28

Press Release, New Report: "One Million Police Hours: Making 440,000 Marijuana Possession Arrests in New York City,
2002-2012", Drug Policy Alliance, March 19, 2013, http://www.drugpolicy.org/news/2013/03/new-report-one-million-policehours-making-440000-marijuana-possession-arrests-new-york.

The disproportionate arrests among blacks and Latinos are because these groups are targeted by
the police. Roughly half of the marijuana arrests in New York City were people who did not
display the drug publicly but were ultimately charged as a result of “stop and frisk” searches,
according to a survey by the civil rights group Bronx Defenders.29 Stop and frisk is a police
policy heavily used in New York City that has had a massively disproportionate impact on
blacks and Latinos. The stop and frisk policy is criminalizing minority youth and causes
significant tensions between police and minority communities.
Similarly in California reports indicate that “Compared to non-blacks, California’s AfricanAmerican population are 4 times more likely to be arrested for marijuana, 12 times more likely
to be imprisoned for a marijuana felony arrest, and 3 times more likely to be imprisoned per
marijuana possession arrest. Overall . . . these disparities accumulate to 10 times’ greater odds of
an African-American being imprisoned for marijuana than other racial/ethnic groups.”30
The Center on Juvenile and Criminal Justice reports that racism in marijuana arrests is a longterm problem that continues today at even higher levels, resulting in more than a generation of
African Americans being disproportionally criminalized: “In 1990, half of California’s marijuana
possession arrestees were African-American, Latino, Asian, or other nonwhite and 35% were
under age 20. In 2010, 64% were nonwhite and 52% were under age 20. Marijuana possession
arrests of teenagers of color rose from 3,100 in 1990 to 16,400 in 2010 – an arrest surge 300%
greater than population growth in that group.”31
Disproportionate arrests of African Americans and Latinos begin a cycle that results in
disproportionate negative impacts throughout the justice system that:
“Culminate in dramatic racial disproportions among incarcerated drug offenders. At
least two-thirds of drug arrests result in a criminal conviction. Many convicted drug
offenders are sentenced to incarceration: an estimated 67 percent of convicted felony
drug defendants are sentenced to jail or prison. The likelihood of incarceration
increases if the defendant has a prior conviction. Since blacks are more likely to be
arrested than whites on drug charges, they are more likely to acquire the convictions
that ultimately lead to higher rates of incarceration. Although the data in this
backgrounder indicate that blacks represent about one-third of drug arrests, they
29

Alice Brennan of New York World and Ryan Devereaux, New York police officers defy order to cut marijuana arrests, The Guardian, March
309, 2012, http://www.rawstory.com/rs/2012/03/30/new-york-police-officers-defy-order-to-cut-marijuana-arrests/
30

Males, Mike, "Misdemeanor marijuana arrests are skyrocketing and other California marijuana enforcement disparities,"
Center on Juvenile and Criminal Justice, November 2011, p. 6. http://cjcj.org/files/Misdemeanor_marijuana_arrests.pdf.
31

Males, Mike, "Misdemeanor marijuana arrests are skyrocketing and other California marijuana enforcement disparities,"
Center on Juvenile and Criminal Justice, November 2011, p. 2, http://cjcj.org/files/Misdemeanor_marijuana_arrests.pdf.

constitute 46 percent of persons convicted of drug felonies in state courts. Among
black defendants convicted of drug offenses, 71 percent received sentences to
incarceration in contrast to 63 percent of convicted white drug offenders. Human
Rights Watch’s analysis of prison admission data for 2003 revealed that relative to
population, blacks are 10.1 times more likely than whites to be sent to prison for drug
offenses.”32
The Sentencing Project estimates that 5.85 million Americans have lost the right to vote because
of felony convictions.33 An astonishing number, one out of 13, of African Americans no longer
has the right to vote. The current economic and criminal justice systems result in the
incarceration of massive numbers of people which creates a vicious cycle such that those who
are oppressed lose their ability to affect the system.34
The drug war, which is dominated by the war on marijuana, has been described as the new Jim
Crow35 because of its racially disproportionate impact. Indeed, “At the start of the 1990s, the
U.S. had more Black men (between the ages of 20 and 29) under the control of the nation's
criminal justice system than the total number in college. This and other factors have led some
scholars to conclude that, ‘crime control policies are a major contributor to the disruption of the
family, the prevalence of single parent families, and children raised without a father in the
ghetto, and the 'inability of people to get the jobs still available.’”36
The racial unfairness of the criminal justice system, led by the war on drugs undermines the
credibility U.S. justice, police-community relations and equal protection of the laws. And, it is a
roadblock to putting racism behind us, a point made well in this Cato Institute Report:
“The massive number of black men in prison stands as an ongoing and graphically
resonant rebuke to all calls to ‘get past racism,’ exhibit initiative, or stress optimism.
And the primary reason for this massive number of black men in jail is the War on
Drugs. Therefore, if the War on Drugs were terminated, the main factor keeping race-

32

Fellner, Jamie, "Decades of Disparity: Drug Arrests and Race in the United States," Human Rights Watch (New York, NY:
March 2009), p. 16, http://www.hrw.org/sites/default/files/reports/us0309web_1.pdf
33

Felony Disenfranchisement, The Sentencing Project, http://www.sentencingproject.org/template/page.cfm?id=133

34

Kevin Zeese, Margaret Flowers, A Forest of Poisonous Trees: The US Criminal Injustice System, Truthout, April 3, 2013,
http://truth-out.org/news/item/15498-a-forest-of-poisonous-trees-the-us-criminal-injustice-system.
35

36

Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness, 2012, http://newjimcrow.com/

Craig Haney, Ph.D., and Philip Zimbardo, Ph.D., "The Past and Future of U.S. Prison Policy: Twenty-five Years After the
Stanford Prison Experiment," American Psychologist, Vol. 53, No. 7 (July 1998), p. 716,
http://www.csdp.org/research/haney_apa.pdf.

based resentment a core element in the American social fabric would no longer exist.
America would be a better place for all.”37

IV.

The Risks of Marijuana Do Not Justify Mass Arrest and
Incarceration

Marijuana laws are based on exaggerated claims of danger despite research showing its true
health effects. The chart below, National Institute on Drug Abuse research, puts the risks of
marijuana in context in comparison to other legal and illegal drugs. Of course, marijuana is not
without danger, nothing is, but it’s dangers are closer to caffeine based on the research.

Withdrawal: Presence and severity of characteristic withdrawal symptoms.
Reinforcement: A measure of the substance's ability, in human and animal tests, to get users
to take it again and again, and in preference to other substances.
Tolerance: How much of the substance is needed to satisfy increasing cravings for it, and the level of stable need
that is eventually reached.
Dependence: How difficult it is for the user to quit, the relapse rate, the percentage of people who eventually
become dependent, the rating users give their own need for the substance
37

McWhorter, John, "How the War on Drugs Is Destroying Black America," Cato's Letter (Washington, DC: The Cato Institute,
Winter 2011), p. 1. http://www.cato.org/pubs/catosletter/catosletterv9n1.pdf.

and the degree to which the substance will be used in the face of evidence that it causes harm.
Intoxication: Though not usually counted as a measure of addiction in itself, the level of intoxication is associated
with addiction and increases the personal and social damage a substance may do. 38

This is the same conclusion reached in a report in one of the world’s leading health publications,
The Lancet, where it found:
“The public health burden of cannabis use is probably modest compared with that
of alcohol, tobacco, and other illicit drugs. A recent Australian study96 estimated
that cannabis use caused 0-2% of total disease burden in Australia—a country
with one of the highest reported rates of cannabis use. Cannabis accounted for
10% of the burden attributable to all illicit drugs (including heroin, cocaine, and
amphetamines). It also accounted for around 10% of the proportion of disease
burden attributed to alcohol (2-3%), but only 2·5% of that attributable to tobacco
(7·8%).”39
And, a 2007 article in The Lancet that developed a measure of the dangers of drugs based on
physical harm, dependence and social harm ranks marijuana as safer than alcohol and tobacco as
well as most illegal drugs.40
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Of course, the most serious risk of any drug is death caused by overdose and with marijuana this
risk simply does not exist. An exhaustive search of the literature finds no deaths induced by
marijuana. The U.S. Drug Abuse Warning Network records instances of drug mentions in
medical examiners' reports, and though marijuana is mentioned, it is in combination with alcohol
or other drugs. Marijuana alone has not been shown to cause overdose death.41
Inhaling something into the lungs is likely to cause lung problems. While the chemistry of
marijuana includes carcinogens, the study of lung cancer and marijuana use shows no convincing
evidence of marijuana causing lung cancer: “Nonetheless, and contrary to our expectations, we
found no positive associations between marijuana use and lung or UAT cancers ... Despite
several lines of evidence suggesting the biological plausibility of marijuana use being
carcinogenic, it is possible that marijuana use does not increase cancer risk, as suggested in the
recent commentary by Melamede.”42 And another review published by The Archives of Internal
Medicine of “19 diverse studies” while offering biological evidence of the “potential association”
between marijuana and cancer, “observational studies fail to demonstrate a clear association
between marijuana smoking and diagnoses of lung cancer. Therefore, we must conclude that no
41
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convincing evidence exists for an association between marijuana smoking and lung cancer based
on existing data.”43 A 2013 study released at the meeting of the American Association of Cancer
Research involving data from 1999 to 2012 in the United States, Canada, the United Kingdom,
and New Zealand, with a subject pool of 2,159 lung cancer cases and 2,985 controls found no
increased risk of lung cancer in people who smoked marijuana with tobacco (the results were the
same with just tobacco) and for people who smoked marijuana occasionally or regularly.44
Interestingly, a study of head and neck squamous cell carcinoma found that “moderate marijuana
use was significantly associated with reduced risk of HNSCC. . . Further, we observed that
marijuana use modified the interaction between alcohol and cigarette smoking, resulting in a
decreased HNSCC risk among moderate smokers and light drinkers, and attenuated risk among
the heaviest smokers and drinkers.”45
When it comes to broader effects on the cardiovascular system, a study by the World Health
Organization found: “The conclusion reached by the Institute of Medicine in 1982 still stands:
the smoking of marijuana 'causes changes to the heart and circulation that are characteristics of
stress ... [but] there is no evidence ... that it exerts a permanently deleterious effect on the normal
cardiovascular system ...'”46
Another common concern is effects on the brain. But a meta-analysis that examined large
numbers of studies concluded:
“In conclusion, our meta-analysis of studies that have attempted to address the
question of longer term neurocognitive disturbance in moderate and heavy
cannabis users has failed to demonstrate a substantial, systematic, and detrimental
effect of cannabis use on neuropsychological performance. It was surprising to
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find such few and small effects given that most of the potential biases inherent in
our analyses actually increased the likelihood of finding a cannabis effect.”47
A common claim related to marijuana is that it causes psychotic disorders such as schizophrenia,
but the debate has always been whether marijuana was a cause, or whether psychological
disorders resulted in people using marijuana to treat themselves. The age of first use of marijuana
is in the late teens and early twenties, which is also when schizophrenia develops, making
coincidence between marijuana use and schizophrenia likely. Studies have found that “Despite a
steep rise in the prevalence of cannabis use, and a corresponding decrease in the age of initiation
of use, there was no evidence of a significant increase in the incidence of schizophrenia.”48 One
study that looked at schizophrenia over a period of ten years helps to understand this issue,
finding:
“. . . the expected rise in diagnoses of schizophrenia and psychoses did not occur
over a 10 year period. This study does not therefore support the specific causal
link between cannabis use and the incidence of psychotic disorders . . . . This
concurs with other reports indicating that increases in population cannabis use
have not been followed by increases in psychotic incidence (Macleod et al., 2006;
Arsenault et al., 2004; Rey and Tennant, 2002).”49
Is the concern with psychosis sufficient to arrest and incarcerate mass numbers of people? “The
lead researcher in the Christchurch study, Professor David Fergusson, said the role of cannabis in
psychosis was not sufficient on its own to guide legislation. 'The result suggests heavy use can
result in adverse side-effects,' he said. 'That can occur with (heavy use of ) any substance. It can
occur with milk.'”50
Finally, a very common and misunderstood claim is that marijuana leads to harder drugs. There
is no biological evidence of marijuana causing a physical or psychological need for hard drugs.
The Institute of Medicine of the National Academy of Sciences found “There is no conclusive
evidence that the drug effects of marijuana are causally linked to the subsequent abuse of other
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illicit drugs.”51 Similarly, the American College of Physicians found “Marijuana has not been
proven to be the cause or even the most serious predictor of serious drug abuse.”52
If there is any relationship, it is more likely due to the social setting and illegality of the drug
markets. As RAND Corporation researchers concluded: “Acquiring and using marijuana
regularly may lead to differentially associating with peers who have attitudes and behaviors that
are pro-drug generally, not only with respect to marijuana. One version of this is the possibility
that those peers will include people who sell other drugs, reducing the difficulty of locating
potential supplies. If the latter is the explanation, then legalization might reduce the likelihood of
moving on to harder drugs compared to the current situation.”53 [Emphasis added.] The Dutch
successfully separated marijuana market from other drug markets, resulting in less use.54
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V.

National Commissions Have Consistently Called for
Decriminalization or Regulation of Marijuana

Decades of reports by national commissions in the United States and around the world on the
appropriate policy for marijuana and other drugs have consistently called for reform away from
the strict prohibition of marijuana toward a legal market, with the National Academy of Sciences
in 1982 calling for experiments with regulatory models for marijuana.
President Richard Nixon, who coined the phrase “war on drugs,” appointed the National
Commission on Marihuna and Drug Abuse, with Governor Raymond Shafer of Pennsylvania, as
its chair. In 1972 the commission issued: “Marihuana: A Signal of Misunderstanding”55 which
made two recommendations: 1. Possession of marihuana for personal use should no longer be an
offense, but marihuana possessed in public would remain contraband subject to summary seizure
and foreiture; 2. Casual distribution of small amounts of marihuana for no remuneration or
insignificant remuneration not involving profit, should no longer be a criminal offense.
Their second report issued in 1973 focused more broadly on drug issues, “Drug Use in America
Problem in Perspective.” Regarding marijuana, it separated marijuana from other illegal drugs
noting it did not have the same adverse health and social risks. It restated the marijuana
decriminalization recommendations of the first report. Regarding harder drugs it recommended
that arrests for possession and small sales should be used to get people into treatment programs,
not into prisons. On education, they urged that accurate information be provided on the effects of
drugs.56
The next US national commission came from the National Academy of Sciences in 1982, “An
Analysis of Marijuana Policy.” The report reviewed the impact of decriminalization which by
then had occurred in 11 states (encompassing one-third the US population) beginning in 1973
and found that there had been tremendous savings in law enforcement expenditures without an
increase in marijuana use or abuse.57 The NAS recommended decriminalization for the nation.
Further, they recommended that states begin to experiment with the regulation and taxation of
marijuana as a method of control, rather than the continued reliance on law enforcement to
prohibit the market; and that the federal government remove penalties in states that do so. They
noted advantages of regulating the market, writing: “The advantages of a policy of regulation
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include the disappearance of most illegal market activity, the savings in economic and social
costs of law enforcement directed against illegal supply systems, better controls over the quality
and safety of the product, and possibly, increased credibility about the warnings about risks.”
They noted that as with the regulation of alcohol there can be various models in different states
and the same could be true with marijuana.
The NAS commission, made up of people with expertise in medicine, addiction treatment, law,
business and public policy, found that the emphasis on law enforcement was destructive for the
society and for the people involved and recommended greater emphasis on forms of social
control and education which could have a greater impact than law enforcement. Regarding the
impact of legalization on youth, they concluded:
“There is reason to believe that widespread uncontrolled use would not occur
under regulation. Indeed, regulation might facilitate patterns of controlled use by
diminishing the ‘forbidden fruit’ aspect of the drug and perhaps increasing the
likelihood that an adolescent would be introduced through families and friends,
who practice moderate use, rather than from their heaviest-using, most druginvolved peers.”58
While not a national commission, the Association of the Bar of the City of New York appointed
a committee to study the drug laws and make policy recommendations. After nearly a decade of
study and intermediary reports, the Association’s Special Committee on Drugs and the Law
issued a report in 1994 entitled “A Wiser Course: Ending Drug Prohibition.”
The report first examined the costs of prohibition this included: the distortion of law
enforcement, creating a prison state, erosion of the rule of law and civil liberties, police
corruption, the unequal impact of the laws on minorities and youth, prohibition induced violence,
the failure to protect public health and in some case to make health problems worse, as well as
successful drug treatment and drug education programs. They concluded that “drug prohibition is
also a failure that causes more harm than the drug use it is purportedly intended to control. The
obvious answer is that we must take the necessary steps towards a new approach to drug policy.”
They recognize that there are many alternatives to drug prohibition writing:
“Several different alternatives to drug prohibition are being discussed. Federal
District Judge Whitman Knapp suggests that Congress should repeal all federal
laws banning drug sales or possession and permit states to devise alternatives to
prohibition. This is the present approach to alcohol in the United States since the
58
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repeal of the 18th Amendment and the Volstead Act. Federal District Judge Jack
Weinstein suggests ‘standing down’ and making fewer arrests, having fewer
prosecutions, and spending more money on treatment. M.A.R. Kleiman of the
Kennedy School of Government at Harvard suggests as a solution to the drug
problem a ‘grudging toleration’ allowing for sale of certain drugs through stateregulated stores, but the strategy would be to discourage consumption.”59
These are only some of the key U.S. studies on marijuana and other drug policy. There are many
more in the U.S. and from throughout the world, including Australia, the Netherlands,
Switzerland and the UK. All reach common conclusions that minimize the adverse health
consequences of mariijuana and urge removing criminal controls for possession and often for
personal cultivation as well as experimenting with regulation of marijuana.60 For example, the
Canadian Senate's Special Committee on Illegal Drugs recommends: “... the Government of
Canada amend the Controlled Drugs and Substances Act to create a criminal exemption scheme.
This legislation should stipulate the conditions for obtaining licenses as well as for producing
and selling cannabis; criminal penalties for illegal trafficking and export; and the preservation of
criminal penalties for all activities falling outside the scope of the exemption scheme.”61
There are also experiences for us to draw on. Holland has gone the furthest toward a regulated
marijuana market. Since 1976 it has allowed the sale of marijuana in ‘coffee shops.’ These
shops have regulations under the Opium Act Directives where “the coffee shop policy is
regulated by the so-called AHOJG criteria, which stand for: no advertising, no sale of hard drugs,
not selling to persons under the age of 18, not causing public nuisance and not selling more than
5 grams per transaction. In the policy letter the Ministers of Security & Justice and Health
announces that the changes in the coffee shop policy will be realized by adding criteria – such as
the distance criterion - to the existing AHOJG criteria. The enforcement of these criteria remains
primarily the responsibility of the mayor.”62 On every measure, the Dutch drug policy is more
successful than US drug policy and most European nations as this chart shows.
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Drug Use and Crime Indicators - US and the Netherlands63
Social Indicator

Comparison Year

USA

Netherlands

Lifetime prevalence of marijuana use

2009

41.5% (ages 12 and
up)1

25.7% (ages 1564)2

Past year prevalence of marijuana use

2009

11.3% (ages 12 and
up)1

7.0% (ages 1564)2

Lifetime prevalence of heroin use

2009

1.5% (ages 12 and
up)1

0.5% (ages 1564)2

Incarceration Rate per 100,000
population

2009 (US) / 2010
(Netherlands)

743 3

94 3

Per capita spending on criminal
justice system (in Euros)

1998

€379 5

€223 5

Homicide rate per 100,000 people

2009

5.06

1.16

The people, through their votes and polling, support an end to marijuana prohibition, and the
expert commissions have consistently reached the same conclusions. Now, with the votes in
Colorado and Washington State, the Obama administration has the opportunity to take the first
steps toward these more sensible policies merely by respecting the votes of large majorities of
Americans who have voted for regulation and taxation in those states.
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VI.

The Federal Government Can Act Within the Law and Respect the
Democratic Votes in Washington and Colorado as well as the
Medical Marijuana Laws in 18 States and Washington, DC

The federal government has sufficient flexibility under the law to respect the laws of the states
that have reformed their laws and still be true to current federal law. Rather than seeking conflict
between federal and state law, the federal government should seek to respect local democracy
and allow states to implement their laws. The state and federal governments should enter into
contractual agreements, under Section 873 of the Controlled Substances Act, to accomplish
shared goals and ensure each others laws will be effective.
Federal, state and local governments seek to control the marijuana market as well as protect
public health and safety. These shared common goals are a foundation on which to build policies
that respect state-level democracy. The Obama administration can act positively on these issues
without any congressional action. As Stuart Taylor points out in a report for the Brookings
Institution “Congress long ago directed in the CSA that the Attorney General ‘shall cooperate’
with the states on controlled substances and authorized him ‘to enter into contractual agreements
. . . to provide for cooperative enforcement and regulatory activities.’”64
The alternative, seeking conflict with state governments, will lead to a battle the federal
government will ultimately lose; and that will undermine control of the marijuana market as well
as public health and safety. The federal government has a lot of power to sue civilly and
prosecute criminally; but what it does not have is the people-power to combat the widespread use
of marijuana. There is no question that supremacy laws will allow states to decriminalize
possession, personal cultivation or repeal all of their marijuana laws and leave it to the federal
government to be solely responsible for enforcement. The Colorado law already allows
cultivation of up to six plants and sharing up to one ounce without criminal penalties. Stopping a
weed that can grow in people’s closets, possession that can be hidden in pockets and sales that
occur behind closed doors has proven impossible with state and local law enforcement working
with the federal government. Currently the vast majority of marijuana arrests, 99 percent, are
made by state and local police. The limited person-power of the federal government will
obviously fail without the help of state and local police. Cooperation between state and federal
government is the only practical path to controlling the market and protecting the public health
and safety of the population.
Justice Lewis Brandeis famous phrase about state’s serving as “laboratories of democracy” is
appropriate to this issue. Brandeis wrote:
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“To stay experimentation in things social and economic is a grave responsibility.
Denial of the right to experiment may be fraught with serious consequences to the
nation. It is one of the happy incidents of the federal system that a single
courageous state may, if its citizens choose, serve as a laboratory; and try novel
social and economic experiments without risk to the rest of the country.”65
To block the voters’ clear democratically expressed desire to end the long-failed policy of
marijuana prohibition would be a tremendous denial of democracy but also foolish leadership.
The United States has been stuck in a quagmire of mass marijuana arrests, mass incarceration,
destruction of civil liberties and escalating enforcement expenditures since 1937. It has not
worked. Washington and Colorado have given the country a path out of the marijuana war.
These state’s are taking their responsibility seriously and fashioning laws that protect public
health and safety as well as raise revenue and use taxes to discourage use. Both the House and
Senate in Colorado passed a law to tax marijuana as this report went to press. House Bill 1318
would impose a 15 percent excise tax and a sales tax initially set at 10 percent on recreational
marijuana sales. Voters this November will have to give their approval of the tax rates before
they could take effect. The money would be used for school construction and for regulation of
marijuana stores. A companion bill, House Bill 1317 has been passed by the Senate. It regulates
the marijuana market. Its provisions include marijuana stores being licensed by the state, only
allows Colorado residents to own stores, for the first nine months only existing medical
dispensaries can apply for a license, stores would initially have to grow what they sell, in
October 2014 growers separate from the store would be allowed. The Senate bill also bars cities
from operating the marijuana stores.66
While the “Supremacy Clause” of the US Constitution67 makes it clear that if state marijuana
laws conflict with federal law they are preempted by federal law and can be voided by the courts,
the Tenth Amendment recognizes the power of the states and does not allow the federal
government to coerce states to enforce federal laws or to keep or adopt state laws that they do not
want.68 Indeed, there have always been differences between federal and state law on marijuana as
well as between the various states on their marijuana laws. There is no question that if states
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decide to repeal all marijuana laws, laws against cultivation, distribution or possession, the
federal government cannot force them to keep those laws.69
The Controlled Substances Act makes it clear that the federal government did not intend to preempt the field of marijuana laws:70
“No provision of this subchapter shall be construed as indicating an intent on the
part of the Congress to occupy the field in which that provision operates,
including criminal penalties, to the exclusion of any State law on the same subject
matter which would otherwise be within the authority of the State, unless there is
a positive conflict between that provision of this subchapter and that State law so
that the two cannot consistently stand together”
Courts have adopted a narrow definition of the conflict, “unless state law requires what federal
law prohibits, or state law prohibits what federal law requires, it is not ‘impossible’ to comply
with both laws.”71 The Congressional Research Service (CRS) in analyzing the preemption issue
summarizes the law which begins with the purpose of the Controlled Substances Act:
“The Supreme Court has previously identified the ‘main objectives’ of the CSA as
‘conquer[ing] drug abuse’ and ‘control[ing] the legitimate and illegitimate traffic
in controlled substances.’ Second, ‘[i]n all pre-emption cases ... we ‘start with the
assumption that the historic police powers of the States were not to be superseded
by [federal law] unless that was the clear and manifest purpose of Congress.’
State drug laws, including those connected to marijuana cultivation, distribution,
or possession have generally been considered to be within ‘the historic police
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powers of the States.’ Consequently, the Washington and Colorado laws would
likely be accorded a presumption of validity.”72
The states and the federal government operate as two distinct sovereigns, enacting separate and
independent criminal regimes with separate and independent enforcement mechanisms, in which
certain conduct may be prohibited under one sovereign and not the other.73 As the CRS points
out: “If prohibiting certain conduct under federal law had the effect of barring any state attempt
to permit that same conduct, the result would be a legal environment in which states were
compelled to adopt criminal measures that mirrored federal law. The Tenth Amendment
prohibits such a requirement.”74
Federal and state courts have previously held that a state’s decision to simply permit what the
federal government prohibits does not create a “positive conflict” with federal law:75 “Nor have
courts generally found that simply permitting conduct that the federal government prohibits
stands as an ‘obstacle to the execution of Congress’s objectives.’ The Supreme Court has
interpreted this relatively narrowly, holding that a state law is preempted where the obstacle is of
such a degree that ‘the purpose of the [federal] act cannot otherwise be accomplished.’”76
The regulation and licensing of marijuana could be characterized consistent with the purposes of
the CSA to control drug abuse and to control the legitimate and illegitimate distribution of drugs;
and thus are not subject to conflict preemption.77 The CRS points out that:
“it can be argued that the state regulatory and licensing laws have no impact on
the enforcement of federal law; are necessary to implement the state’s decision
to remove penalties for certain marijuana-related activities; do not immunize or
shield the holder from federal prosecution; and, therefore, are not preempted.
Moreover, it could be argued that a state license acts only as a means by which
72
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the state can impose controls on the production and distribution of marijuana
under state law and to identify which individuals have been preapproved to
engage in marijuana-related activities.”78
There has only been one case where a federal court has made any statement about preemption in
relation to the Colorado medical marijuana and legalization initiative. The United States
Bankruptcy Court for the District of Colorado dealing with a debtor, who leased space for the
purposes of growing medicinal marijuana in compliance with state law; the court wrote that
“conflict preemption is not an issue here. Colorado constitutional amendments for both medical
marijuana, and the more recent amendment legalizing marijuana possession and usage generally,
both make it clear that their provisions apply to state law only. Absent from either enactment is
any effort to impede the enforcement of federal law.”79
By limiting marijuana production and distribution, it could be argued that the envisioned
Colorado and Washington regulatory and licensing provisions “further, rather than obstruct, the
purposes of the CSA.” Under this reasoning, the Washington and Colorado regulatory and
licensing aspects could be seen as supporting the federal government’s objectives of
“control[ing] the legitimate and illegitimate traffic in controlled substances,” as opposed to
creating an obstacle to that goal.80
With regard to taxation in Colorado, the tax (which may not exceed 15% prior to January 1,
2017) is to be levied on sales of marijuana by cultivation facilities, product manufacturing
facilities, or retail stores.81 In Washington, a 25% tax is to be imposed at each transaction within
the distribution chain, including sales from: producer to processor; processor to retailer; and from
retailer to consumer.82 Although little precedent exists relating to state-imposed taxes on medical
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marijuana, there is evidence to suggest that these taxes would likely be considered permissible. 83
The Supreme Court has held that a state may “legitimately tax criminal activities.”84
As the CRS explains, taxes are imposed to either raise revenue, deter conduct, or both. The
excise taxes envisioned by Colorado and Washington appear to be motivated by a desire to raise
revenue to both pay for the regulatory and licensing controls on marijuana and to contribute to
other budgetary needs, most notably health services and education. In addition, the Washington
law states that the Liquor Control Board is authorized to make recommendations to adjust the tax
levels “that would further the goal of discouraging use while undercutting illegal market
prices.”85 The Colorado law does not explicitly reference any goal of deterring marijuana use,
but it would appear that the envisioned tax may also have that effect. In addition, taxes are
already collected from medical marijuana dispensaries without any conflict with federal law.
Thus, the state tax may more accurately be characterized as “interposing an economic
impediment to the activity” as opposed to authorizing the activity.86 Taxes, like regulations, are
an alternative way to control the market and limit abuse.
Thus, under the Supremacy Clause and the doctrine of preemption, the federal government can
view the regulatory, licensing and tax laws of Colorado and Washington as consistent with the
purpose of the CSA; the same is true for the 18 states that allow the medical use of marijuana.
Under the law the Department of Justice is not required to zealously enforce every violation of
the CSA. Indeed, as we have noted earlier it would be impossible for them to do so and they
already cede enforcement of possession, cultivation and small sales to states. Under the doctrine
of “prosecutorial discretion,” federal law enforcement officials have “broad discretion” as to
when, whom, and whether to prosecute for violations of the CSA.87 Courts have recognized that
the “decision to prosecute is particularly ill-suited to judicial review,” as it involves the
consideration of factors, such as the strength of evidence, deterrence value, and existing
enforcement priorities “not readily susceptible to the kind of analysis the courts are competent to
undertake.”88
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Through the exercise of prosecutorial discretion, the Obama administration through Attorney
General Holder is free to develop a policy that cooperates with the states to achieve their
common objectives and continue to allow federal law to operate.
What are the choices the federal government could make? At one extreme they could decide to
aggressively enforce the federal marijuana laws in Washington and Colorado. As a practical
matter, the federal government simply does not have the resources to enforce federal drug laws
without the assistance of state and local police. Approximately 99% of drug offenses are
prosecuted under state law by state authorities. Therefore, if the Obama administration decided
to increase the frequency of federal prosecutions in order to enforce federal law, vast new
resources would be needed by the FBI, DEA, and the U.S. Attorneys. During this time of budget
deficits, austerity and sequester including cuts to essential programs like Social Security,
Medicare, Medicaid and other programs, it is simply unrealistic to increase federal enforcement
spending enough to meet this goal. On the other end of the spectrum, the DOJ could simply defer
to the state policy and stop prosecutions for violations of the CSA in Washington and Colorado,
so long as the individuals are in compliance with state law. These and all options in between are
available to President Obama and Attorney General Holder.
How can we make cooperation work? Stuart Taylor89 explains: “The CSA not only directs that
the Attorney General ‘shall cooperate’ with the state and local governments on drugs but also
gives him broad discretion to do so, through means including legally binding contractual
agreements.” He also notes “U.S. Attorney General Eric Holder has already been personally
urged by John Hickenlooper, Colorado’s veteran Democratic governor, and Jay Inslee,
Washington’s new Democratic governor, to work cooperatively with them.” 90 All parties want
to protect the health and safety of the public as well as control the market, by working together
they can do so; failure to work together is likely to create a chaotic situation more likely to
undermine health and safety as well as create a large illegal marijuana market.
The federal interest of preventing marijuana from medical or legal states from crossing borders
to non-legal, non-medical states is a legitimate federal concern under existing laws. States can
certainly agree to focus resources on preventing diversion to other states, and the federal
government can limit its enforcement in legal and medical states to preventing diversion. A
focused, co-operative effort has better chance of success than state and federal enforcement
working against each other.
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To make implementation of state laws possible the federal government should state in an ‘873
Contract’ that it will not enforce federal laws so long as the activity is consistent with state laws
and diversion to other states is prevented. This should be part of a contractual agreement between
Colorado, Washington and the federal government; similar agreements should be reached with
the 18 states and District of Columbia that have passed medical marijuana laws.
In order to be consistent with medical research and the use of marijuana as a medicine, in
addition to developing contracts with states with medical marijuana laws, the federal government
needs to put its own house in order by removing marijuana from Schedule I of the Controlled
Substances Act. Research is finding that marijuana and its components have promising medical
value, but the federal government is doing all it can to slow or block research. Removal from
Schedule I, something that can be done by the Obama administration without Congress, would
open opportunities for research. After reviewing the recent evidence of medical use of marijuana,
The Open Neurology Journal recommended resecheduling writing:
“The classification of marijuana as a Schedule I drug as well as the continuing
controversy as to whether or not cannabis is of medical value are obstacles to
medical progress in this area. Based on evidence currently available the Schedule
I classification is not tenable; it is not accurate that cannabis has no medical value,
or that information on safety is lacking. It is true cannabis has some abuse
potential, but its profile more closely resembles drugs in Schedule III (where
codeine and dronabinol are listed). The continuing conflict between scientific
evidence and political ideology will hopefully be reconciled in a judicious
manner.” [citations omitted.]91
The American College of Physicians also notes that marijuana has been shown to have
medical value in many areas but that the Schedule I classification makes research on
marijuana very difficult. In a 2008 report they write: “A clear discord exists between the
scientific community and federal legal and regulatory agencies over the medicinal value
of marijuana, which impedes the expansion of research.” They conclude their discussion
of scheduling stating: “Given marijuana's proven efficacy at treating certain symptoms
and its relatively low toxicity, reclassification would reduce barriers to research and
increase availability of cannabinoid drugs to patients who have failed to respond to other
treatments.”92
We specifically recommend the Obama administration use its executive powers and
prosecutorial discretion to take the following steps:
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VII. Recommendations: A Path to End the War-on-Marijuana Quagmire
1. Respect the will of the voters in Washington and Colorado, as well as public opinion in the
United States that wants the federal government to not interfere with implementation of these
states laws.
2. Recognize that there is no conflict between federal law and these state laws. Both laws seek to
control marijuana and its use as well as protect public health and safety. States should be allowed
to control marijuana in ways that are most consistent with the democratically expressed views of
their population. The lack of conflict is most obvious in regard to possession as well as
Colorado’s law which allows personal cultivation and small sales which have been
decriminalized. While there will continue to be federal laws making possession and small scale
sales illegal, these are areas where the federal government currently does not enforce the law.
Traditionally, these have been areas left to state law enforcement. Non-federal enforcement of
these laws should be made the explicit policy of the federal government in Section 873 Contracts
with states to allow them to implement their laws.
3. With regard to regulation, licensing and taxation, these are alternative methods of control that
are not in conflict with federal law. They should be treated as pilot projects an opportunity to
measure whether regulation and taxation is more effective in protect public health and safety.
There is evidence that regulation works better than prohibition, e.g. adolescents use marijuana at
higher levels than tobacco and find marijuana easier to purchase than alcohol or prescription
drugs. Majorities of Americans already support legalization and believe that federal spending on
marijuana enforcement is more expensive than it is worth. The federal government should
monitor the impact of these laws to create a more effective national marijuana policy rather than
continue the failed war on marijuana. In the Section 873 Contracts between the federal
government and the states, it should be clear that the federal government will not enforce federal
laws so long as actions are consistent with state law. In return, the state governments should
agree to take action to prevent diversion of marijuana to states that have not enacted reforms.
4. The Obama administration should reschedule marijuana to recognize its medical value.
Marijuana is legal medicine in 18 states and the District of Columbia, accepted as medicine by
many doctors, nurses, health care providers and health care organizations93 prescribed under state
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law by thousands of doctors and used by tens of thousands of Americans as a medicine. Under
the Federal Controlled Substances Act, if a drug has “an accepted medical use in treatment in the
United States” it should be removed from Schedule I. Based on the science the appropriate
schedule for marijuana is Schedule III or lower.94 Federal policy should treat medical marijuana
as other medicines are treated and DOJ should enter into Section 873 Contracts with individual
states to allow them to operate within state and federal law. Among the changes needed are
applying the tax laws and banking laws as they are applied to other healthcare providers so they
can operate openly within the law. This is best for patients, health providers and respects the
laws of states and local communities.
Everything recommended in this report can be done by the Obama administration without
Congress. These are first steps toward a sensible marijuana policy. As state laws evolve and are
evaluated, Congress needs to reconsider marijuana policy and enact laws that decriminalize
possession and personal cultivation while allowing a market that is regulated and taxed.
The people have provided a path for the country to escape the quagmire of marijuana prohibition.
It would be a shameful missed opportunity to not respect the wishes of voters and take advantage
of using states as laboratories for a new more sensible marijuana policy.
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